ADDITIONAL MATERIAL

Unfair Terms reform – Law Commission report – p [86]

To access the 2005 Law Commission report on unfair terms, which sets out proposals to combined UCTA and the UTCCR, click on the links below:

http://www.lawcom.gov.uk/docs/lc292.pdf (full report)

http://www.lawcom.gov.uk/docs/lc292sum.pdf (summary)

Drafting peculiarities of UCTA – p 91

If you find UCTA confusing, you can take comfort that you are not the only person to have this reaction.  UCTA is unnecessarily complicated and in some areas it is poorly drafted; this is one reason why the Law Commission has produced a report suggesting how the legislation could be made more straightforward (see above).  As an example, take section 11, which deals with the reasonableness test:

· Section 11(1) sets out what the courts must consider when applying the reasonableness test.

· As explained in the textbook, the courts generally have regard to the factors outlined in Schedule 2 UCTA. However, section 11 (2) UCTA states that the courts are only obliged to take these factors into account when considering exemption clauses which attempt to limit or exclude liability for implied obligations relating to the sale of goods and services.  So there is nothing in UCTA which says the courts must refer to Schedule 2 when considering a challenge to a clause based on say, clause 3 UCTA.  

· In practice, the courts just overlook this drafting peculiarity and refer to the Schedule 2 factors anyway – see Flamar Interocean Ltd v Denmac Ltd [1990] 1 Lloyd’s Rep 434 were the court said: “There is no requirement that Schedule 2 matters should be taken into accounting dealing with reasonableness for the purposes of section 3, but it seems reasonable to do so.”

· A further drafting peculiarity is contained in section 11(4), which provides that “Regard shall be had in particular (but without prejudice to subsection (2) above [subsection 2 refers to the Schedule 2 factors]) to (a) the resources which the [person relying on the exemption clause] could expect to be available to him for the purpose of meeting the liability should it arise; and (b) how far it is open to him to cover himself by insurance.”

· Oddly, the courts are only required to consider the points listed in section 11(4) if they are faced with a challenge to a limitation clause.  They do not have to consider them when looking at a clause which completely excludes liability.   As with section 11(2), it is hard to see why these factors should be relevant to one type of exemption clause but not to another.  

· In practice, as with section 11(2), the courts effectively ignore what UCTA says and consider the factors listed in section 11(4) anyway.   Indeed, availability of insurance has become one of the most important factors in assessing whether the reasonableness test is met.

Photo Production v Securicor – p [95]

Photo Production v Securicor [1980] 1 All ER 556 concerned a dispute between a factory owner and the security firm engaged to guard the premises.  The security guard started a fire which destroyed the factory. To defend itself against the resulting claim, Securicor relied on an exclusion clause which said that it was not liable for any loss due to fire, except where it was caused by the negligence of one of its employees.  The employee also had to be acting within the course of his employment.  Securicor argued that this was not the case i.e. its employee had been acting outside the course of his employment (he was employed to guard the factory, not to start fires!).  It also argued that it was only liable for actions of its employees which it could not have prevented.  Whilst it agreed that the guard should never have started the fire, it maintained that it could not have prevented the guard from doing so.  The House of Lords ruled that exclusion clause should be upheld, primarily for the following reasons: 

· there was equality of bargaining power between the parties – which made the House of Lords reluctant to interfere with the bargain struck by the parties;

· although Securicor was engaged to protect the factory, it was only being paid a relatively small sum;  in view of this, it was reasonable for Securicor to seek to limit its liability;

· the customer could have obtained insurance against loss of the property by fire just as easily as Securicor.

There are two further points to note about this case:

· The House of Lords made it clear that there is no “doctrine of fundamental breach” in English law. This is the idea that there are some breaches of contract which are so serious that they can never be excluded.

The contract with Securicor dated from before UCTA came into force.  This means that, strictly speaking, the House of Lords was not applying UCTA – although it clearly had the legislation in mind when giving its ruling.
